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REPLY BRIEF OF PLAINTIFFS-APPELLANTS 
BINGHAM & COMPANY, ET AL. 


A vessel owner who desires to avail itseli of the defense 
of “error in navigation" must first establish that lie exer¬ 
cised due diligence to properly man his vessel with duly 
licensed, competent personnel. 

In the case of TIir Trni/ilr Hill' , 4.> F. Supp. bOX (|).( . 
Md. 1!>42), afT'd LI7 F.2d 2M3 [CA 4th 1M43], the District 
Court said at pap* til 7: 

“| lb) It is true that the Carnap* of tioods by Sea Act 
does not reduce the standards, imposed previous to 
that legislation, by which the seaworthiness ol a vessel 
is to be tested, nor the requirements which constitute 
tin* exercise of due diligence. It must also hr rnurrilrd 
Hull if tIn' fdrls ill mill rilsr disrlnsr lliisrdtrnlllliiirss 
its ill tint/ f min thr rrssrl niriiri s fiiiliirr In r.rrrrisr 
iliit flilii/rurr In inakc Ihr rrssrl srinrni Ih //, irliirli < <ni- 
(tii irilh nr i/I i i/r n I it'll ii/tilimi in riinsinff thr hiss, Ihr 
nit lit I trill In 1 I ill hi r. Tlnil is In saif, iinsrfin ni Ihilirss 
cfinnnl In 1 I riliisf nriliril inln hud sell mu Hsli i/i fur Ihr 
liUllinsr nl il mid i in/ i rs/iniisihilil 1/ for loss nt rrssrl 
m ru i i/n. If more than one means is required to effect 
seaworthiness, the lack of any one of them cannot be 
excused. The Maria, 4 Cir„ Ml F.2d SIM; Leathern 
Smith-I’utnnm Navigation Co. v. National I’nion Fire 
Insurance Co., 7 Cir., Mb F.’Jd MJ.'k” (emphasis added) 

In the case herein the District Court found that one of 
the reasons tin* ship stranded was that her master. Captain 
Koutsoiikos. and his assistant the unlicensed acting second 
mate, Alcxopoulos, failed to take into account the effect of 
the easterly current when charting the vessel’s course 
through One and One llal," Decree Channel. The District 
Court further found that the current charts with which tlie 
“Nicolaos S. Kmbiricos" was equipped contained sufficient 
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information to warn her master and his unlicensed assistant 
that when approaching One and One Half Degree Channel 
from Ceylon, during the month of May, the “Xicoluos S. 
Enibiricos’’ would he set by the current toward Suvadiva 
Atoll. 

Captain Maiden, the expert witness produced hv the ship 
owner, Compania Xaviera Epsilon, S.A., testified on direct 
examination as follows: 

Assuming, Captain, that you know from the pro¬ 
jection of this line of 230 that the vessel has experi¬ 
enced a set to the southeast—or, rather, south and 
east, because you said east and south, right? I don't 
think you used the term ‘southeasterly.’ 

A. No. 

(,(. —what would that then do with respect to your 
projected course for the next period of time approach¬ 
ing the One and a Half Degree Channel? 

A. Having ascertained tin* current. I would naturally 
allow for it. 

<). Would you also consider the publications avail¬ 
able to you, specifically Exhibit 14? 

A. Yes. 

Q. Would you examine them? You have examined 
that, right? (54) 

A. I have examined that. 

(j. What did you determine from the current charts, 
plural, for May that you would think most likely to be 
encountered ? 

A. I would expect an easterly set. 

(). Of how much strength? 

A. About is miles a day of three-quarters of a knot. 

(). How would you determine that ? 

A. I would, from the interpolation of the current 
arrows, of the strengths on the direction of the cur¬ 
rent, to the northward and southward to One and a 
Half Degree Channel. 
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Q. Would you also consular the currant roses? 

A. 1 would also consider those.” (]>. 244a) 

and further said at page 247a: 

“Q. If a capable navigator knows the direction of 
the current and the speed of the current, should he be 
able to determine the actual course and speed of the 
vessel over the ground? (70) 

A. Yes.” 

It is not disputed that Captain Maiden, the ship owner’s 
expert, is a competent navigator, and master. 

The unlicensed acting second officer, Alexopoulos, who 
was on watch at noon May 14 when the master laid off the 
course which he r/Hrssrri would salely take the vessel 
through One and One Half Degree Channel, had not read 
tin* current charts, and did not know that the monsoon 
winds, which occur during the month of May, cause an 
easterly set to the current in the area between Ceylon and 
the Maldivian Islands. Alexopoulos said: 

“The running ashore is attributed to the currents 
which prevailed in the area in question. These had 
not been taken into account because sometimes they go 
in one direction ami at other times they go in the 
opposite direction.” (p. 233a) 

Further, Alexopoulos, the boatswain, was incapable of 
performing the basic navigational problem of determining 
the actual course and speed of a vessel which is encounter¬ 
ing the set and drift of an ocean current. 

The testimony elicited from Captain Koutsenkos estab¬ 
lished that lie di<l not know how to interpret the informa¬ 
tion contained on the current charts (Kx. 14) which were 
aboard the “Nicolaos S. Kmbiricos.” lie was unaware 
that during the month of May the monsoon winds caused 



4 


a strong easterly set to the current between Ceylon and 
the Maldivian Islands, and he, as well as his assistant the 
unlicensed second mate, was incapable of determining the 
actual course and speed of a vessel give: the direction and 
strength of the ocean current. 

An error in navigation is either an error in judgment 
or an error made in a mathematical calculation, and neces¬ 
sarily involves the competence of the ship's officers. If 
those designated by the ship owner with the task of navi¬ 
gation are ignorant of the essential and available facts, 
are incapable of performing basic navigational problems, 
it cannot be said that they committed an error in judgment 
or an error in mathematical calculation. Captain Koutsou- 
kos and his assistant, the boatswain, who was acting as 
second officer, did not commit an error in navigation when 
they laid out the improper course—they merely made an 
uneducated guess. 

Captain Koutsoukos believed tliat the course would take 
the vessel from 10 to 20 miles north of Suvadiva Atoll. 
The ship stranded 4 miles south of the northern tip of the 
island. Mis guess was some 20 and 24 miles off. 

Koutsoukos was not even a prudent master. He absented 
himself from the bridge at a time when his ship was ap¬ 
proaching what lie knew, or should have known, was a 
dangerous, narrow passage (opinion H7a). 

In the case of I'uitrd Stairs v. Wrssrl. Duval t(' Co., 1211 
K. Supp. HIS (S.I).N.Y. l!*o4), the Court said at page 330: 

“At the time the Master was standing the watch, the 
vessel was traveling in ‘close waters’, and, in any 
event, his presence on the bridge would have been 
dictated by prudence.'’ 

Section 1304 of the Carriage of Moods bv Sea Act, i.e., 
that portion of the Act which absolves an ocean carrier for 
damage to its cargo resulting from negligence in naviga- 







tion, was designed to relieve an owner who lias exercised 
due diligence to properly man and equip his ship from the 
occasional acts of negligence committed by competent, but 
nevertheless fallible, personnel. This exculpatory clause 
was not meant to exonerate a ship owner from the duties 
imposed upon it under Section 1303 ol the ( arriage ot 
Goods by Sea Act, i.e., his obligation to “exercise due dili¬ 
gence to properly man, equip and supply the ship”. 

Comments on Burden of Proof 

In Ionian Steamship Company of Athens v. I nited Dis¬ 
tillers of America, Inc.. 230 F.2d 7S fCA nth 1050], Judge 
Brown said (at p. *((): 

“It reasoned correctly that if the st landings were 
caused by unseaworthiness due to lack ot due dili¬ 
gence. then it was not an excepted ‘loss or damage 
arising or resulting from’ |1| navigational error, 

(Ll | stranding or [4| latent defect, |0| any other cause 
without actual fault or privity. The Folmina. 212 I .S. 
354, 2!> S. C't. 3G3, 53 L. Ed. 54ti; and certainly not if 
these were merely concurring causes. Compania do 
Xavigaeion l.a Flecha v. Brauer, 1(W I .S. lo4, 11^, IS 
S. ft. 12, 42 B. Ed. 3!tS; The Olga S„ 5 Oir., 25 F.2d 
22!t. 1!*2S A..M.C. S31." 

In the case herein cargo claimants have established that 
the “Nicolaos S. Embirieos’’ was unseaworthy both by 
reason of improper manning and by reason of the fact that 
she was not properly supplied with up-to-date naviga¬ 
tional publications. The burden of proof is upon tin- car¬ 
rier to then establish either (a) that he exercised due dili¬ 
gence to make his ship seaworthy (Carriage of Goods by 
Sea Act. Section 1303), or (b) that the cause of the loss 
was solely due to an exception granted by the Carriage of 
Goods by Sea Act with respect to error in navigation or 
management. 
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We submit that where it lias boon established tliat the 
vessel was improperly manned by unlicensed and incom¬ 
petent personnel, whose acts caused or contributed to the 
stranding, the vessel owner has not sustained his burden 
merely by establishing that such incompetents committed 
errors in navigation. Rather, it must go forward and 
prove that it exercised due diligence to properly man its 
ship. 

Section 1304(1) of the Carriage of floods by Sea Act 
provides in part: 

“\\ henever loss or damage has resulted from unsea¬ 
worthiness, the burden of proving the exercise of due 
diligence shall be on the carrier or other persons 
claming exemption under this section.” 

That burden Compania Naviera Epsilon has not sustained. 

3 he case of 7 h c Director General of India Supply Mis¬ 
sion v. The. Maru, 4fi!) F.2d 1370 [CA 2d 1072], is not to the 
contrary. Therein there was no question raised, no issue 
was before the court concerning the competence of the of¬ 
ficers whose negligent navigation caused the stranding. 

Compania Naviera Epsilon, S.A., as Owner of the 
M.S. Nicolaos S. Embiricos, Failed to Comply 
With the Greek Manning Requirements in That 
the Vessel Did Not Have a I .11 Complement of 
Licensed Officers 

The comments made by Compania Naviera Epsilon, in 
I’oint I of its brief, tend to obfuscate rather than clarify 
the issue. 

There is no dispute but that the Instrument of Approval 
(Ex. !>), rather than the general law of (Jreece governed 
the manning of the “Nicolaos S. Embiricos." We agree 
that the Instrument of Approval does not set any specific 
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time limitations for tin* replacement of unlicensed acting 
mates. We contend, and tin* District Court held, that pur¬ 
suant to tin* Instrument of Approval Compania Naviera 
Epsilon, S.A. had the obligation of replacing the unlicensed 
boatswain, Alexopoulos, with a duly licensed mate as soon 
as such licensed personnel became available. 

Admiral Mannlcs, tin* ship owner’s expert witness on 
Creek manning requirements, testified as follows : 

“. . . you have to replace them [unlicensed personnel] 
if you have had opportunity to do so if they [licensed 
personnel] are available,” (1^8a) 

and further said: 

“According to the Greek law when there arc no avail¬ 
able Second Mates holding equivalent respective 
tickets. Yes, Mr. Alexopoullos holding a Skipper’s 
ticket first class can he signed on by the competent 
authority.” (18!>a) 

The District Court in its opinion stated that “the critical 
question” regarding the manning of the vessel with un¬ 
licensed personnel was the “availability” of licensed per¬ 
sonnel. 

The pertinent section of the Instrument of Approval 
(Ex. 0) re manning requirements reads as follows: 

“. . . the tt.se of Creek seamen not possessing the 
qualifications prescribed by law or even foreign sea¬ 
men shall he permitted in instances where it is mani¬ 
festly difficult to find suitable and competent Creek 
seamen readily or in instances where terms other thi n 
those prescribed by the laws of Greece, particularly 
terms relative to the wage scale, are being demanded 
by Greek seamen.” (1108a) (emphasis added) 


To paraphrase, Compania Naviera Epsilon, as owner of 
the “Nicolaos S. Embirieos,” was permitted to use un- 
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licensed personnel only in instances where it was mani¬ 
festly difficult to find” licensed Greek officers. 

Conipania Naviera Epsilon contends that if it was mani¬ 
festly difficult to obtain licensed personnel when the un¬ 
licensed boatswain Alexopoulos was hired they may then 
continue to use Alexopoulos to act in the capacity of a li¬ 
censed officer indefinitely, even in instances where licensed 
personnel became readily available. The argument is 
specious. 

The Maritime Employment Agency of the Kingdom of 
Greece attested that there were licensed mates available 
from January 1 through May of 1909. The testimony was 
uncontradicted and establishes that for approximately four 
and a half months before the stranding licensed perse xel 
were available. Therefore, Conipania Naviera Epsnon, 
S.A. breached the manning requirements by allowing its 
vessel to be stalled with unlicensed personnel. 

Exhibit Q, the attestation of the Ministry of National 
Economy Maritime Employment Office, which states that 
licensed seamen were available and furtlu c states that 
Conipania Naviera Epsilon never requested the Maritime 
Employment Office to supply its ship with licensed per¬ 
sonnel, is an official governmental document duly authen¬ 
ticated by the Vice-Consul of the United States of America 
at Athens. As s h it was properly admitted into evi¬ 
dence pursuant to Hole 44 of the Federal Rules of Civil 
Procedure. It was received into evidence over the objec¬ 
tions of counsel for the ship owner. The following col¬ 
loquy took place between counsel for Conipania Naviera 
Epsilon. S.A. and the Court: 

“Mr. Raillic: I call your Honor’s attention to the 
fact that the rule | Rule 44j goes on to say a reason¬ 
able opportunity has been given to all partie- to in¬ 
vestigate the authenticity and accuracy of the docu¬ 
ments, and so on. 


•T • 
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The Court: Wliat do you moan the* authenticity an<l 
accuracy? I)o you question the authenticity of this 
document as certified by the vice consul, really? 

(205) Mr, Baillie: Xo, I really don’t, I am sorry. 

The Court: Then you don't need any opportunity 
for that. Xo\v do you question the accuracy? 

Mr. Baillie: Yes, decidedly. 

The Court: In what sense? You mean his chief 
of bureau may have reported inaccurately the situa¬ 
tion in bis ministry or bureau? 

Mr. Baillie; I not only mean that, I am sure that 
he did. 

The Court: Why are you sure that he did? 

Mr. Baillie: It would be hearsay attain, but I have 
bad my own people investigate. 

The Court: And what have they found out? 

Mr. Baillie: That this is not so. 

The Court: Then I will give you an opportunity to 
have somebody fly over here and show that ii is not so. 

As to the portion of this certification that your 
shipping company did not submit any application dur¬ 
ing the period in question, that one is easy for you. 
II this is inaccurate in that respi ct, you don’t need 
hearsay, you have your own people to show that in¬ 
accuracy. 

As to the other part of it, your company should 
be in a position to refute (lilHi) this information if 
it is refutable. 

This document is received.” (pp. 272a-27.'?a) 

At the trial the Court correctly concluded that Com- 
pania Xavicra Epsilon was the one who readily had the 
information to establish that it bad exercised due dili¬ 
gence to properly man its ship and therefore had the bur¬ 
den of proof in this respect. Compare the colloquy with 
the Court’s opinion wherein it states: 

“The court finds that given the approval of the Creek 
official in Rotterdam, and the substantial efforts bv 
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Andronikis to find licensed seamen, cargo claimants 
have failed to satisfy their burden of proving that 
qualified seamen were available to serve as second 
mates at the appropriate rates in HtfiS.” 

Counsel for Compania Naviera Epsilon never availed 
himself of the opportunity afforded by the Court. The 
uncontradicted evidence proves that licensed Creek second 
mates were readily available at least four and a half 
months prior to the stranding, and that Compania Naviera 
Epsilon, S.A. did not even attempt to replace the un¬ 
licensed boatswain, Alexopoulos, with a duly licensed mate. 
Accordingly, at the time of the stranding the vessel was 
not properly manned in accordance with Greek law. 

The testimony of Admiral Ifanides re the availability 
of licensed mates is not contrary to the evidence given 
by the Director of the Maritime Employment Office to the 
effect that licensed seamen were available in 1%!*. Ifanides 
merely testified that it was difficult to find licensed Greek 
mates'in the Fall of (lS3a-184a). 

In the case of Ionian Steamship Company of Athens 
v. United Distillers of America, Inc. (supra), the Court 
said, at page 84: 

“The exercise of due diligence envisages some activity. 
This record is barren of anything which tlx- owner or 
his servants did prior to the commencement of the 
voyage and each of its stages * * *” (emphasis added) 

We submit that in this case the record is barren of 
anything that Compania Naviera Epsilon did following the 
initial hiring of Alexopoulos in March of 1!l(is to find a 
licensed mate in order to comply with the Greek manning 
requirements. 

The failure of Compania Naviera Epsilon to properly 
man its ship places the onus upon it of establishing that 
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its error in this respect not only was not hut could not 
have been a contributing cause of the stranding. 

In the case of 'The Pennsylvania, 8b I'.S. 125 (1873), 
the Supreme Court said, at page 13b: 

“Hut when, as in this ease, a ship at the time of a 
collision is in actual violation of a statutory rule in¬ 
tended to prevent collisions, it is no more than a 
reasonable presumption that the fault, if not the sole 
cause, was at least a contributory cause of the dis¬ 
aster. In such a case the burden rests upon the ship 
of showing not merely that the fault might not have 
been one of the causes, or that it probably was not, 
but that it could not have been. Such a rule is neces¬ 
sary to enforce obedience to the mandate of the 
statute.” 

In the case of i'nited Slates v. Wessel, Duval <('• Co., 
123 K. Sup}). 318 (S.I).N.Y. 1054), cited at pages 17 and 
18 of the brief submitted on behalf of Compania Xaviera 
Epsilon, the Court said at page 33b: 

“Although the Pennsylvania case involved a collision 
and its most frequent application has been to such 
eases, it is also applicable to stranding cases. The 
Aakre, supra; The Denali, 0 Cir., 112 F.2d 052 (the 
very point specifically passed upon by the court on 
rehearing); Uichelieu Ontario Xav. Co. v. Poston 
Marine Ins. Co., 13b C.S. 40S, 10 S. Ct. 034, 34 
L. Ed. 308.” 

Therein the Court specifically found that at the time the 
vessel stranded her master, a competent officer, was on the 
bridge together with the ship’s duly licensed second mate; 
therefore, the absence of a third mate was not a cause of 
the stranding. 

In the ease of Will,,,, Ellis I 'out /III it i) v. Tin f 'll ill II i/il unis 

s., 3<lb E. Xupp. Mib (P.c. Ore. 1!*b!l) afT’d 451 E.2d 07.". 


t 
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[C'A lith 1971], cert. den. 92 S. Ct. 902 (1972), cited ;it page 
12 of ship owner's brief, the District Court specifically 
held at page 871 that if it could have found a statutory 
violation in the manning of the vessel it would have applied 
the Pennsylvania Hule and held the ship owner at fault. 

The decision of this Court in the case of Din-dor (Irnrral 
of India Supply Mission v. Tin- Marti, 45!) F.2d 11170, is not 
to the contrary. Therein the Court held that the loadline 
act was not designed to prevent strandings, and further¬ 
more that the overloading of the Mam did not cause or 
contribute to the stranding. Therefore, tin* Court refused 
to apply the rule of the Pennsylvania. 

We submit that in the case herein proper manning re- 
quirments are designed to prevent a vessel from going 
aground and the rule of the Pennsylvania is applicable. 

The District Court further said the absence of a qualified 
licensed second mute was not a proximate cause of the 
stranding because even a qualified second mate would not 
have questioned the master’s navigation. In this con¬ 
nection we call this Court’s attention to the comment made 
on page 2.'5 of the brief submitted on behalf of Compania 
Naviera Epsilon wherein it is stated that the master had 
all necessary navigational calculations checked in¬ 
dependently by a mate. 

Comments on the Applicable Law and 
Standards of Care 

Compania Naviera Epsilon, S.A. states at page 11 and 12 
of its brief: 

“The applicable standards of manning are those deter¬ 
mined in accordance with Creek law. That those 
standards may differ from the standards observed 
aboard failed States vessels, or vessels of any other 
flag—they may be stricter with respect to some areas 
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of nautical competence, and less strict with respect to 
others—is not something about which Cargo may com¬ 
plain. Having chosen to ship on a foreign vessel, 
Cargo must accept the standards established bv the 
law of the vessel’s flag.” 

We accept the statement as a tacit admission that the 
standards of care used by Compania Xaviera Fpsilon to 
make its vessel seaworthy were less than that required 
under United States law. We take issue with the state¬ 
ment as a valid proposition of law. The cargo was owned 
by United States consignees and was shipped under a con¬ 
tract of carriage governed by the United States Carriage 
of floods by Sea Act. The cargo was being carried to 
United States ports. 

In its treatise, The Loir of Admiralty, Professors < lilmore 
and Jilack state at page 123: 

“* * * The concept of unseaworthiness alone, with¬ 
out the expansion in Cogsa Section 3(1) (b, c), above, 
would, in Anglo-American maritime law, include 
proper manning, equipping, and supplying, and fitness 
to receive and care for the cargo, but the additional 
clauses make clear the comprehensiveness of the duty, 
and may have been necessary in rules, such as those 
of which Cogsa is a near copy, de.siyned to hr ajiplied 
in countrirs u ln re a different concept of seaworthiness 
may prevail.” (emphasis added) 

In Asbestos Corp. Ltd. v. (Jompaynie de Saviyation, etc., 
343 F. Supp. S14 (S.I).X.V. 1372), where cargo sought to 
recover from owners of the French Flag vessel ‘‘Mar¬ 
quette" under COdSA and the I’.S. Fire Act for loss due 
to lire on board the ship, Judge Level, in holding the vessel 
owner liable, stated: 

"As hereinbefore stated the defense that the Mar¬ 
quette complied with SOLAS | Safety of Life at Sea 



Convention] or the regulations of the French govern¬ 
ment does not render the ship seaworthy.” (Footnote, 
p. 820) (emphasis added) 

In affirming the lower Court in 480 F.2d <»<»!) (2nd Cir. 
1073), Judge Timbers stated: 

‘‘[2] Appellants contend that the vessel’s fire fighting 
system was presumptively adequate because she had 
been issued a safety certificate pursuant to the Safety 
of Life at Sea Convention (SOLAS). Such certificates 
are issued if a vessel meets certain safety standards 
prescribed by SOLAS, including fire equipment stand¬ 
ards. SOLAS, Ch. I, Reg. 11 (1048). Although the 
Marquette had been issued such a certificate prior to 
the fire here involved, wo agree with Judge Levet that 
compliance with SOLAS did not establish the vessel’s 
seaworthiness under COOSA. Since appellants ex¬ 
pressly agreed in the bills of lading to be bound by 
COOSA, the standard of seaworthiness prescribed in 
that Act is controlling. The COOSA standard requires 
the court to make an indejiendent determination, based 
among other things upon expert testimony and ac¬ 
cepted safety practices, as to whether the vessel had 
adequate equipment. See, e.g. Edmond Weil, Inc. v. 
American West African Line, Inc. supra.” (p. (171) 
(emphasis added) 

The best evidence of the proper standard of care per¬ 
mitted by the laws of this country with respect to manning 
requirements is set forth in 40 lISC 223, which provides in 
part: 

“No such vessel shall be navigated unless she shall 
have on board and in her service one duly licensed 
master. 

Every such vessel of one thousand gross tons and 
over, propelled by machinery, shall have in her serv¬ 
ice and on board three licensed mates, who shall stand 
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in throe watches while such vessel is being navi¬ 
gated, * * V’ 

The Senate Committee on Commerce, Report No. 1322 
of February 2(1, 1!H3, indicated the concern Congress had 
in l!tl3 about “safety of navigation” and guarding against 
a vessel “being by overpersuasion, influence or careless¬ 
ness permitted to go to sea so poorly officered as to be 
unsafe herself”; further, that “motives of economy ought 
not to be permitted to authorize a few vessels to be navi¬ 
gated without efficient and sufficient officering.” The re¬ 
port states in part as follows: 

“The committee recognized that it was impossible 
for Congress to know just what number of officers 
might be required in every case, and therefore we only 
prescribed such minimum number as seemed to us 
absolutely necessary in all cases for that safely of navi¬ 
gation which ought to be required at all times. We 
deemed it necessary to guard against a vessel being 
by overpersuasion or influence or carelessness per¬ 
mitted to go to sea so poorly officered as to be unsafe 
herself and a menace to other vessels. The scale we 
have provided is moderate and is fully equaled by the 
present custom and practice voluntarily adopted by 
the great majority of vessels. We believe that motives 
of economy ought not to be permitted to authorize a 
few vessels to he navigated without efficient and suffi¬ 
cient officering.” (emphasis added) 

The parsimony of Companin Nnviera Kpsilon, K.A. in 
its failure to properly man its vessel is evidenced by the 
fact that Alexopoulos. the boatswain, although acting in 
the capacity of a second mate, did not receive « second 
mate’s wages. Captain Koutsoukos the ship’s master tes¬ 
tified as follows: 

l)i<l Mr. Alexopoulos receive the same basic 
wage that Mr. Marinatis (a licensed second mate) 
obtained ? 
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A. No, 1 think it was C5 per month loss. 

Q. What was tin* basic wage that Mr. Marinatis 
received per monthT 

A. I think it was 1170.5.0(1.* 

Q. Is that the going rate according to the Greek 
standards for a Second Mate? 

A. Yes.” (p. 130a) 

Compania Naviera Epsilon, S.A. Failed to Exercise 
Due Diligence to Make Its Vessel Seaworthy in 
That it Failed to Provide the Navigators of the 
Nicolaos S. Embiricos With Up-to Date Naviga* 
tional Publications and Its Failure in This Re¬ 
spect Contributed to the Stranding 

The District Court found that Compania Naviera Epsi- 
lon. S.A. had failed to provide its deck officers with tin* 
latest issue of the West Coast of India Pilot, and further 
found that only in the up-to-date West Coast of India Pilot 
was there information which would have apprised the navi¬ 
gators of that ship that the Maldivian Islands were dis¬ 
cernible on a ship’s radar at a distance of 20 miles. The 
District Court further found that the master of the Nico¬ 
laos S. Embiricos failed to use his radar because he be¬ 
lieved that the Maldivian Atolls were too low lying to he 
seen on the ship’s radarscope. 

In the case of The Director General of India Suf/jjly Mi. s- 
xion v. The Mara, 450 F.2d 1370, this Court said that the 
failure of a vessel owner to furnish his ship with up-to-date 
navigational publications rendered the vessel unseaworthy. 
Consequently, the only issue is whether the District Court 
wus correct in holding that the failure of Compania 
Naviera Epsilon, S.A. to render its vessel seaworthy in this 
regard was not a contributing cause of the stranding. 


• At the rate of exchange prevailing in March l!Mi8 the mate's 
basic wage amounts to approximately WJtOn.OQ a year. 
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Cornpania Naviera Epsilon, in its brief at page 5, states: 

“There are absolutely no aids to navigation in the 
area of the One and a Half Degree Channel—no light¬ 
houses, no lll)E stations, no buoys.” 

We agree, with one exeeption—tlx*re was one, and only one, 
navigational aid winch was readily available, i.e., the ships 
radar. The District Court specifically found that if the 
radar had been utilized the stranding would have been 
avoided, but the radar was never activated. Captain 
Koutsoukos, the master of the “Nicolaus S. Einbiricos,” 
testified as follows: 

“The radar was for the Ship's safety and that is why 
they [the ship’s owner] fitted radar to use it always.” 
(p.137a) 

and further said: 

“The Owners were telling me to always have the radar 
in good order and to use it." (p. 137a) 

The contention that Captain Koutsoukos would not have 
turned on the radar because lie guessed that the course 
which lie set would take the vessel lb miles to the north of 
Kuvadiva Atoll is fallacious, lie had not obtained a navi¬ 
gational fix, i.e., an accurate position of his vessel, by star- 
sights since he left Colombo on the 13th. The only sights 
which lie took were of tlx* sun.* The noon May 14 position 
was not a navigational fix but a position obtained by 
dead reckoning, i.e., an estimate (pp. lbtia lbSa). Conse¬ 
quently, Captain Koutsoukos could not have been certain 


•The District Court erred when it said “At noon on the 
same day | May 131 Koutsoukos determined the vessel's actual 
position by means of celestial aids ’ (S' At noon on .May l.i 
Koutsoukos obtained a sunsight. This merely indicated the ship's 
position north or south ol the Ivpiutor, i.e. it gave the ship s 
latitude hut not its longitude The noon position on May 13 was 
not a navigational li\ not an "actual position” hut an estimate. 




18 


that the course which he set at noon May 14 would take the 
ship 13 miles to the north of Suvadiva Atoll. 

It is the danger of stranding rather than the stranding 
itself which must he avoided. In this connection see Ocean 
S.S. Co. of Savannah v. United States, 38 F.2d 782 [CA 2d 
1930], at page 781, wherein this Court said: 

“. . .it must always be remembered that it is the risk 
of collision, not the collision itself, that masters must 
avoid.” 

Under such circumstances how can it be said that a 
capable, competent master, who had the information avail¬ 
able to him that the Maldivian Islands afforded radar 
targets, would not have used the only navigational tool 
available to him? 

In the case of The Vizcaya, (id !•'. Supp. *9* (K.l). I’a. 
1945), a fif’d 1*2 F.2d 942 |(’A 3rd 13501, cert, denied 340 
U.K. *77 (1950), the Court stated: 

“ . . . if there is any doubt as to tin* unseaworthiness 
of the vessel, that doubt must be resolved ayainst the 
shipowner. The Southwark, 1903, 191 I’.S. 1, 14, 24 
S. Ct. 1, 4* I..Ed. 05; Hank Line v. Porter, 4 Cir., 192*, 
25 F.2d *43, 845; The Bill, l).C. 47 F. Supp. 909.” 
(p. 904) (emphasis added) 

and in Waterman Steamship Corporation v. (lay Cottons, 
414 F.2d 724 [CA 9th 1909], where a vessel which stlanded 
was held to be unseaworthy in failing to have an up-to-date 
deviation card for its radio direction finder, the Court, in 
referring to this unseaworthy condition, stated: 

“But the failure to have an ‘efficient’ radio direction 
finder is sufficient to deny limitation of liability if it 
merely combined with the crew’s negligence in using 
it to be one of the causes of the stranding. 
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How can it be said, except a* o mutter of pure specula¬ 
tion, that if the finder had worked propn ly the yround- 
iny would still hare occurredf" (|>. 727) (emphasis 
added) 

In this case the District Court erred when it ('ailed to 
hold Campania Xaviera Epsilon, S.A. at fault for its failure 
to supply the “Xicolaos S. Kmbiricos” with up-to-date 
navigational puhlieations. The District Court was palpably 
wrong when it said: 

“Nor is it more than remote speeulntion that the 
Pilot’s | West Coast of India Pilot, New Edition] in¬ 
formation would have induced Knutsoukos to turn the 
radar on.” (p. l)2a) 

The only aid to navigation in the area of One ami One 
Half Degree Channel was the vessel’s radar. The only 
place the vessel’s navigators could have obtained informa¬ 
tion that the Maldivian Islands were discernible on widar 
at a distance of 20 miles was in the up-to-date IIY.sY ('oust 
of India Pilot which was not on board the ressel, 
Koutsoukas knew and testified that tin* “radar was lor 
the ship’s safety” (p. 127a). The “remote speculation” 
is rather in the Court’s suggesting that the information in 
the up-to-date Pilot would be ignored by a competent 
navigator who believes that radar is a useful device lor the 
ship’s safety. What is more important to the navigator 
than up-to date Pilots, charts, light lists, and other naviga¬ 
tional publications! ( The Mona ((lladioli v. Standard hi 
port l.umbct Co. /m .),!H K.2d KID | CA 4tb H>27|). They 
are the tools of his trade, tin* sources from which lie ob¬ 
tains critical and oft times crucial information. To even 
suggest that a competent navigator would not consult tin* 
Pilot and utilize ils information displays a complete lack 
of appreciation of navigating at sea. 

The up-to dale Pilot bad the information which, if acted 
upon, would have saved the ship. P>ut Ibis Pilot was not 



supplied by its owners. Its absence was, therefore, a 
cause of the stranding and Coinpania Xaviera Epsilon, 
S.A., is liable. 

Comments on the Laister Report, Exhibit I 

When one feels compelled to attack his opponent on a 
baseless issue it is an indication of weakness. 

The brief submitted on behalf of Coinpania Xaviera 
Epsilon, S.A., states, at page <>: 

“Despite repeated requests, and an offer by Owners’ 
counsel to go anywhere in the world to attend Captain 
Dabster's deposition, he was not produced by Cargo.” 

The offer to attend the deposition of Captain Laister “any¬ 
where in the world" was made by counsel for Coinpania 
Xaviera Epsilon. S.A.. at the conclusion of the testimony 
given by the unlicensed second mate Alexopoulos—a time 
when counsel for Coinpania Xaviera Epsilon, S.A. was 
sorely in need of some evidence to buttress his case. 

Thereafter counsel for Coinpania Xaviera Epsilon, S.A. 
requested and obtained, without the necessity of a court 
order, the Laister report together with a stipulation volun¬ 
tarily entered into by counsel for cargo claimants which 
permitted Coinpania Xaviera Epsilon, S.A. to introduce 
the report into evidence. Counsel for cargo claimants 
thereafter never received any request to depose Captain 
Laister. His report was introduced into evidence by Com- 
pania Xaviera Epsilon, S.A. 

Cargo claimants did not attempt to withhold evidence 
to the contrary they fully disclosed the evidence. 
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Conclusion 

Cornpania Naviera Epsilon, S.A. failed to exorcise due 
diligence to properly man its vessel; specifically, Cornpania 
Naviera Epsilon breached the statutory manning re¬ 
quirements promulgated by the Government of Greece in 
that its ship was not manned by three licensed mates. 
Cornpania Naviera Epsilon did not sustain its burden of 
proving that its failure to properly man its ship not only 
was not but could not have been a cause of the stranding, 
particularly in view of the fact that tie unlicensed acting 
mate had the watch when the vessel stranded. 

Cornpania Naviera Epsilon, S.A. also failed to exercise 
due diligence to properly equip its vessel with the latest 
navigational publications, ami its error in this regard also 
contributed to the stranding and resulting loss. 

The judgment of tin* District Court should be reversed. 

Respectfully submitted, 

Rioham, Enc.laii, Junks & Houston 
A t torn r i/s fur IJinr/liani <( C out pa in/, rt <il. 
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